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84 MICHIGAN LAW REVIEW 

84 Cal. 226, 24 Pac. 383; Bissell v. Davidson, 65 Conn. 183, 32 Atl. 348, 29 
L. R. A. 251; In re Rebenack, 1 Mo. App. 721, 62 Mo. App. 8; DuMeld v. 
Williamsport School Dist., 162 Pa. St. 476, 29 Atl. 742, 25 L. R. A. 152. Note 
especially Viemeister v. White, 179 N. Y. 235, 72 N. E 97, overruling Matter 
of Walter, 84 Hun 458; State v. Zimmerman (Minn.), 90 N. W. 783. Courts 
have usually sustained specific regulations intended to prevent the further 
extension of an epidemic or to prevent the same when danger thereof 
appeared imminent. Glover v. Board (S. D.), 84 N. W. 761; State v. Board 
of Education, 21 Utah 401, 60 Pac. 1013 ; City of Salem v. Eastern R. R., 
98 Mass. 443. However, the principal case is not alone in holding that the 
general police powers do not include the passage of an ordinance making 
vaccination a condition precedent to the right of an education. Osborn v. 
Russell (Kan.), 68 Pac. 60; State v. Beil, 157 Ind. 25, 60 N. E. 672; State v. 
Burdge, 95 Wis. 390, 70 N. W. 347, 37 L. R- A. 157, 60 Am. St. Rep. 123; 
Mathews v. Board of Education (Mich,), 86 N. W. 1036, 8 Det. Leg. N. 436; 
Potts v. Breen, 167 111. 67, 47 N. E. 81, 39 L. R. A. 152, 59 Am. St. Rep. 262; 
Lambaugh v. Board of Education, 177 111. 572, 52 N. E. 850. A great conflict 
of authorities has resulted from such regulations, so that the decision in the 
principal case, while against the weight of authority, is in reality directly in 
line with the holdings in Illinois. Vaccination has been compulsory in Eng- 
land since 1854, and the last act upon the subject passed in 1898 requires 
every child born in England to be vaccinated within six months of its birth. 
(24 Ency. Brit. 30). 

Trade Unions— Injunction — Boycott. — A boycott had been commenced 
by defendant, a labor union, by the publication and distribution among the 
public of circulars pronouncing the plaintiff "unfair" and urging a cessation 
of patronage. In an action by plaintiff to secure an injunction restraining 
defendant from continuing the boycott, held, that a labor organization may 
employ a boycott to "further the objects of its existence," and that it will 
not be enjoined from enforcing such boycott, provided no illegal means are 
used to enforce it. The publication of the circulars in question is held not 
to be illegal. Lindsay & Co., Limited, v. Montana Federation of Labor et al. 
( 1908) , — Mont. — , 96 Pac. 127. 

The decision is supported by Marx & Haas Jeans Clothing v. Watson, 
168 Mo. 133 ; Mills v. U. S. Printing Co., 91 N. Y. Supp. 185 ; Bohn Manuf. 
Co. v. Hollis, 54 Minn. 223; Gray v. Building Trades Council J 103 Am. St. 
Rep. 488. The present tendency of judicial opinion seems to be toward the 
opposite doctrine. Loewe v. Cal. State Fed. of Labor, 139 Fed. 71, and 
cases cited : Oxley Stove Co. v. Coopers' Union, 72 Fed. 695 ; Goldberg, Brown 
& Co. v. Stablemen's Union, 149 Cal. 429; Alfred W. Booth & Bro. v. Bur- 
gess (N. J.), 65 Atl. 226; Jordahl v. Hay da, 1 Cal. App. 696; Jensen v. Cooks' 
& Waiters' Union, 39 Wash. 531 ; W. P. Davis Mach. Co. v. Robinson, 84 
N. Y. Supp. 837; Thomas v. Cincinnati, N. O. & T. P. Ry. Co. (C. C), 62 
Fed. 803. In the case last cited, Judge Taft says : "Boycotts, though unac- 
companied by force or violence, have been pronounced unlawful in every 
state in the Union where the question has arisen, unless it be in Minnesota." 
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The constitutional right to freedom of speech is not wholly independent of 
the right to freely acquire, possess and enjoy property. Jordahl v. Hayda, 
supra. A combination of two or more persons with intent to injure the 
rights of others, and under circumstances that give them when so combined 
a power to do an injury they would not possess as individuals acting singly, 
is in itself wrongful and illegal. Mr. Justice Harlan, in Arthur v. Oakes, 
11 C. C. A. 209, 63 Fed. 321, 322. In the principal case, the court proceeds 
upon the assumption that the ultimate purpose of the boycott, the "further- 
ance of the objects of its existence," prevails to the exclusion of any more 
immediate or direct motive, thus eliminating the question of malice present 
by implication of law in many of the cases cited above, and holding the legal- 
ity or criminality of the acts to be the criterion. The Supreme Court of the 
United States, in the late case of Aikens v. Wisconsin, 195 U. S. 194, 25 
Sup. Ct. 2>, holds that the defense that motives are not actionable is true "in 
determining what a man is bound to foresee, but not necessarily true in 
determining the extent to which he can justify harm which he has foreseen," 
thus seeming to dispose of the view that there is no liability for acts unless 
the acts themselves are criminal. 



Waters — Rights to Subterranean Percolating Waters. — Plaintiff owned 
land upon which was a spring, and defendant owned land adjoining, on 
which it bored a well for the purpose of supplying the inhabitants of the city 
with water. The result was the drying up of plaintiff's spring. Held, damnum 
absque injuria. Defendant could appropriate water percolating under its land 
even for the purpose of carrying it away and selling it. Meeker v. Mayor, 
etc., of City of East Orange (1908), — N. J. L. — , 70 Atl. 360. 

This case is in accord with the leading English case,. with earlier cases in 
this country, and with previous New Jersey holdings, but contrary to the 
present trend of authority. The following support the ruling in the case 
under consideration : Chasemore v. Richards, 7 H. of L. 349 ; Ocean Grove 
v. Asbury Park, 40 N. J. Eq. 447; Rooth v. Driscoll, 20 Conn. 533; Delhi v. 
Youmans, 45 N. Y. 362; Chase v. Silverstone, 62 Me. 175; Hanson v. McCue, 
42 Cal. 303. A number of courts, while recognizing that the owner of land 
has a property right in subterranean percolating waters, forbid him to exer- 
cise his right where to do so would injure another and he is acting from 
malice. Greenleaf v. Francis, 18 Pick. 117; Wheatley v. Bough, 25 Pa. St. 
528; Haldeman et al. v. Bruckhart, 45 Pa. St. 514; see 3 Mich. L. Rev. 
491. Still other cases hold that subterranean percolating waters are the prop- 
erty of him through whose land they flow, the same as the stones upon the 
land, and the owner may assert his right of property regardless of the 
prompting motive. Chatfield v. Wilson, 28 Vt. 49; Frazier v. Brown, 12 Ohio 
St. 294. Of the two later rules this appears to be the more logical, although 
numerically weaker. Some of the older cases in the United States and a 
majority of the recent cases incline to the reasonable use doctrine, which 
recognizes a right in the owner of land to appropriate waters percolating 
under his land for his own use, but imposes the old maxim, "sic utere tuo ut 



